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CASE COMMENTS
WILLS: DIVIDEND OF STOCK AS PART OF SPECIFIC
LEGACY OF SHARES
In re Vail's Estate, 67 So.2d 665 (Fla. 1953)
Appellants, residuary legatees, petitioned for construction of a
provision of the last will of testatrix bequeathing to specific legatees
"my five hundred shares" of stock of the St. Paul Fire and Marine
Insurance Company. After execution of the will and before the death
of the testatrix this stock became 1,000 shares as the result of a stock
split and subsequently 2,000 shares as the result of a stock dividend.
The circuit court for Orange County affirmed an order of the probate
court that the specific legatees were entitled to all 2,000 shares; and
the residuary legatees appealed, contending that the specific legatees
were entitled to only the 1,000 shares representing the stock split.
HELD, the stock dividend passed under the specific bequest of the
original shares, and the new shares resulting from the declaration of
the dividend did not form part of the residuary estate. Decree affirmed.
The purpose of construing a will is to ascertain and give effect to
the intention of the testator.' The ascertainment and effectuation of
the testator's intention has been described as the "Golden Rule" of
testamentary construction. 2 When construing a will involving a cash
dividend declared and paid on stock after the execution of the will
and prior to the testator's death, courts as a general rule find that a
specific legatee is not entitled to the cash dividend.3 But there is a
divergence of views among the jurisdictions as to whether stock
dividends declared under these circumstances pass under the specific
bequest or form part of the residuary estate. The numerical weight
of authority insists that there is no difference between stock dividends
and cash dividends for this purpose and that a stock dividend should
not go to the specific legatee with the principal stock unless there is
some affirmative indication in the will to that effect. 4 Flatly opposed
2Hilton v. Kinsey, 185 F.2d 885 (D.C. Cir. 1950); Adams v. Vidal, 60 So.2d 545

(Fla. 1952).
2Buchwald v. Buchwald, 175 Md. 103, 199 At. 795 (1938).
3Sherman v. Riley, 43 R.I. 202, 110 Atl. 629 (1920); 4 PAGE, WILLS §1599c (3d
ed. 1941).
4E.g., First Nat. Bank v. Union Hospital, 281 Mass. 64, 183 N.E. 247 (1932);
Hicks v. Kerr, 132 Md. 693, 104 At. 426 (1918); cf. In re Brann, 219 N.Y. 263, 114
N.E. 404 (1916) (shares in subsidiary companies divided among the stockholders
of principal company in accordance with court decree); see 4 PAGE, WILLS §1599c
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to the majority holding are those jurisdictions which favor the
position of the specific legatee, maintaining that there is a real difference between cash and stock dividends. 5
The principal reason given for the majority holding is that a
stock dividend is nothing more than the capitalization of accumulated
profits which would, in the absence of the stock dividend, be paid
or made available for payment to the stockholders as a cash dividend.0
Since the law is settled that the legatee would not be entitled to receive the dividends if paid in cash, he is not entitled to receive them
if they are reinvested in the form of additional stock in the absence
of some affirmative evidence of the intention of the testator.7 Jurisdictions following this view frequently contend that failure of the
testator to make a codicil or a new will disposing of additional shares
received as a dividend is evidence of an intention on his part that
they shall not go to the specific legatee."
Those jurisdictions adhering to the minority view generally base
their decisions on the ground that there is a material difference between cash and stock dividends. 9 When a dividend is paid in cash,
the ownership of the corporate assets is changed; the corporation
owns less and the stockholder owns more. When a stock dividend is
declared, ownership of the assets remains precisely as before; a stock
dividend does not distribute property but simply dilutes the shares.'0
Because of the nature of a stock dividend it has been characterized
as not a dividend at all, in the usual sense of the word, but only as an
incident or process in corporate bookkeeping." A stock dividend
is so dearly regarded as capital rather than income that the United
States Supreme Court has declared unconstitutional a statute taxing
it as income.' 2 The rationale of the majority view that the testator's
failure to change his will after receipt of the stock dividend is evi(3d ed. 1941). But cf. Equitable Trust Co. v. Prentice, 250 N.Y. 1, 164 N.E. 723

(1928).
5E.g., Succession of Quintero, 209 La. 279, 24 So.2d 589 (1945); cf. Butler V.
Dobbins, 142 Me. 383, 53 A.2d 270 (1947); In re Hinners' Will, 216 Wis. 294, 257
N.W. 148 (1934).
6Griffith v. Adams, 106 Conn. 19, 137 Atl. 20 (1927).
74 PAGE, WMts §1599c (3d ed. 1941).
SE.g., Griffith v. Adams, supra note 6; Hicks v. Kerr, supra note 4; McGregory
v. Gaskill, 296 S.W. 833 (Mo. App. 1927).
9Eisner v. Macomber, 252 U.S. 189 (1920).
-oWilliams v. Western Union Tel. Co., 93 N.Y. 162, 189 (1883).
"Hayes v. St. Louis Union Trust Co., 317 Mo. 1028, 298 S.W. 91 (1927).
I2Eisner v. Macomber, 252 U.S. 189 (1920).

Published by UF Law Scholarship Repository, 1954

3

Florida Law Review, Vol. 7, Iss. 2 [1954], Art. 8
CASE COMMENTS
dence of an intention that the additional stock is not to go to the
specific legatee can be logically rebutted; the testator presupposed that
his original intent was clear and would be correctly interpreted, and
thus he saw no reason to make any change.13 Moreover, the rule that
a will speaks from the testator's death is not violated, since the
testator intended to bequeath the interest in the corporation represented by the shares and not the mere paper certificates.The instant case is one of first impression in Florida. This decision
unmistakably aligns Florida with those jurisdictions following the
minority view. It is not only the more logical view but the one more
likely to effectuate the intent of the testator. The testator intended to
bequeath his proportionate interest in the corporation. If undivided
profits are distributed in the form of a stock dividend, the
original value of the stock bequeathed is greatly diminished
and under the majority view the specific legatee does not
receive the testator's proportionate interest.' 5 Moreover, the view
adopted by the Florida Court recognizes the fundamental difference between a stock dividend and a cash dividend and shows
an awareness that a stock dividend is not income at all.16 Upon
the payment of a stock dividend no corporate earnings are distributed; no part of the corporate assets passes from the control of
the corporation to the stockholder. The transaction is the opposite
of a distribution of earnings. Dividends can only be paid out of
surplus; they cannot be paid out of, and hence impair, capital. But
when a stock dividend is paid, that which was surplus becomes capital.
A fund available for dividends is converted into a fund not available
for dividends.'7
In the instant case the testatrix used the phrase "my five hundred
shares," which strongly indicated an intention to bequeath her entire
interest. In many decisions following the minority view, language
evidencing a similar intent has been found in the will.' s Whether
13Fidelity Title & Trust Co. v. Young, 101 Conn. 359, 125 At. 871 (1924).
14Succession of Quintero, 209 La. 279, 24 So.2d 589 (1945).
15Ibid.

16 Towne v. Eisner, 245 U.S. 418 (1918).
l Varren, Taxability of Stock Dividends as Income, 33 HARv. L. REv. 885, 890

(1920).
1SButler v. Dobbins, 142 Me. 383, 384, 53 A.2d 270 (1947) (testatrix used the
phrase "21 shares of the capital stock held by me in the First National Bank of
Houlton"); Chase Nat. Bank v. Deichmiller, 107 NJ. Eq. 379, 381, 152 At. 697, 698
(Ch. 1930) (testator used the phrase, "800 shares of the capital stock of the F.
IV.Woolworth Co. which I now own and possess . . .').
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